COMMUNITY WASTEWATER UTILITY SYSTEMS

LIMA TOWNSHIP, MICHIGAN

Crdinance No. 28 24

An Ordinance to regulate the activities of private community
wastewater treatment aund wiility systems in accordance with PA 451
of 1994, as amended, and pursuant to authority granted under the
Constitution and PA 246 of 1945, as amended, being the general
enabling statute for township ordinances; to provide a procedure for
obtaining a permit from the Township to construct and operate such
Private wastewater treatment facilities; to provide for penalties and
enforcement for violations; and to protect and preserve the public and

environmential health, safety and welfare.
LIMA TOWNSHIP HEREBY ORDAINS:

SECTIONI - GENERAL

Section 1,1 - Intent and Purpose.

Pursuant to Act No. 451 of the Public Acts of 1994, as amended, the Michigan
Department of Environmental Quality ("MIDEQ") is authorized to issue permits for on-
site sewage disposal systems that service more than one property (referred to herein as 2
"community wastewater utility system"). The Township recogmizes that a community
wastewater utility system may be in the best interests of the health, safety, and welfare of
the Township and the residents in some limited circumstances, However, the Township
requires assurance that, any community wastewater utility system will be desigued,
constructed, operated, maintained, repaired and/or replaced in 2 manner that best serves
and protects the health, safety, and welfare of the Township and its residents.
Furthermore, the Township requires that it shall be indemnified by the owner and
operator of the community wastewater system from any costs or liability in connection
with the design, construction, operation, maintenance, repair and/or replacement of that

aystem.

The Township also recognizes that should the operation of a commuiity wastewater
system fail or otherwise not properly function or if the owner or operator of the
community wastewater utility system fails or is unabie to continue to operate the system,
the extension of public sewers may be severely limited or impractical based on the
location of a development in proximity to an existing public sewer system. In certain




circumstances, the Township may be required to take over the operation of the
community wastewater utility systern in order to protect the health, welfare, and safety of
residents of the Township. To this effect, this Ordinance is intended to regulate
community wastewater utility systems to provide those assurances.

This Ordinange is enacted under the authority of the Towuship’s general police powers to
protect the health, safety, and welfare of its residents and under the authority of Act No,

451 of the Public Acts of 1994, as amended.

SECTION II - DEFINITIONS

Section 2.1 — Defnitions

A.

ACT 451 means Act. No. 451 of the Michigan Public Acts of 1994, as
amended.

ASSOCIATION, for a condominium development, shall have the same
meaning as “association of co-ovwmers” found in Act No. 59 of the
Michigan Public Acts of 1978, as amended. For a subdivision or other
development, it shall mean an association of homeowners or property
owners organized pursuant to deed restrictions and/or restrictive
covenants in a particular development.

COMMIINITY WASTEWATER UTILITY SYSTEM OR SYSTEMS
means & facility which is owned by & non-governmental entity and is
designed, constructed, operated, and maintained to transport, collect,
process, and traat sanitary scewage from more than one structure.

CWUS OPERATOR meacs a legal entity of perpetual duration that is
tesponsible for the day-t¢-day operation and maintenance of the

Community Wastewater Utili ty System.

DEVELOPMENT shall include a subdivision as defined by Act No. 288
of the Public Acts of 1967, as amended, a condominium pursuant to the
provisions of Act No. 59 of the Public Acts of 1978, as amended, or any
group of dwellings or structure:s which are proposed to be serviced by a
community wastewater utility s vstem,

DEVELOPMENT DOCUMEN TS means {a) for a condominium project,
the master deed and bylaws provided by Act No. 39 of the Public Acts of
1978, as amended; (b) with regard to subdivisions or cther developments,
plat documents, site plans, and deed restrictions andfor restrictive
covenants, including deed restrivtior:s required by this Ordinance and (c)
the articles of incorporation and | ylav's of the Association.
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EXPANSION shall mean any activity whereby additional structures or
users shall be added to an existing system.

PUBLIC SANITARY SEWER SYSTEM means a publicly-owned
sanitary sewer system.

MDEQ means the Michigan Department of Environmental Quality, or its
SUCCCEI0TS.

OWNER shall mean the owner of property which is serviced or is
proposed to be serviced by a community wastewater utility system.
Ownership may include fee simple interest, land contract purchase, or a

unit in a condominium.

TOWNSHIP means the Township of Lima, Washtenaw County,
Michigan, acting through its duly elected Township Board.

SECTION II - REGULATIONS

Section 3.1 — Regulations

A.

Except as provided in this Ordinance, it shall be unlawful to construst,
install, or operate a community wastewater utility system within the

Towunship.

Cotnmunity wastewater utility systems shall require a special use permit
from the Planning Commission in accordance with the procedures and
standards set forth in Section 3.3 Special Uses and Section 5.49
Commynity Wastewater Systems of the Zoning Ordinance,

Pursuant to the terms of Section 3.2 of this Ordinance, the . Township
Board shail review and approve or deny the Permit Application only after
a special use permit has been conditionally approved and the Board
determines that the applicant has met all the standards contained in this

Ordinance.

Section 3.2 — Requirements for approvat

A,

The design, construction, and operation of the proposed community
wastewater utility system shail comply with the terms of this Ordinance,

and the Applicable Sewer Laws.
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No new community wastewater utility system or an expansion of an
existing system shall be constructed, imstalled, or operated within the
Township unless the plans for the construction, installation and operation
of the system design have been approved by the Township Board and all
other governmental authorities having jurisdiction over the construction
and maintenance of community wastewater utility systems, including, but
not limited to, the Michigan Department of Public Health, the MDE®, and

the Michigan Public Service Commission,

The applicant shall provide the following to the Township for approval
before a community wastewater utility system may be granted:

L

A certification from the system design engineer indicating that the
system as desipned and constructed will adeguately process
wastewater as required by applicable laws and regulations of the
State of Michigan, Washtenaw County and the Township. The
Township engineer shall review and make a recommendation

regarding the adeguacy of such certification.

An executed agreement between the applicant, owner, and/or
association, and the Washtenaw County Department of Public
Woirks or another properly certified operator possessing the
required ability to operate and manage the system. The agrecment
shall contain provisions for : {i} operation, maintenance, repair, and
replacement of the system; (ii) collection of charges for connection
to, and use, operation, maintenance, repair, and replacement of the
system; (ifi) compliance with all applicable governmental laws,
ordinance j, regulations, and agreements regarding the system. The
agresment shall provide that it may not be terminated or amended
withovi Township approval. The Township attormey and
Town:hip engineer shall review and make a recommendation
regar ding the adequacy of such an agreement,

Ay executed Development Agreement between the applicant,
ywner, and/or association, and the Township in a form acceptable

to the Township. The agreement shall:

8. Provide that the applicant, owner, and/or association are
jointly and severally responsible for operation, 1nspection
maintepance, repair and replacement of the system.

b. Identify the operator that is responsible for such operation
maintenance, repair and replacement on behalf of the
applicant, vwner, and/or association. The Applicant will
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provide the proposed standards for operation, repair,
maintenance, and replacement of the system to the
Township for review and approval and such standards shall
be included in the Development Documents.

Specify the standerds for inspection, monitoring eperation,
maintenance, repair and/or replacement of the system
which must be in accordance with the guidelines
recommended by the system manufacturer and the certified
operator and the requirements of the State of Michigan
and/or Washtenaw County.

Require indemmnification of the Township, including a duty
to defend by the applicant, owner, and/or association,
jointly and severally, from any and all costs and liability
incurred by the Township with respect to the community
wastcwater treatment utility system, inciuding but not
limited to the operation, maintenance, 1¢pair and
replacement of the system.

Provide that the applicant, owner and/or association shal]
provide a policy of casualty insurance for the replacement
valug of the insurable components of the system,
comprehensive general liability insurance and poilution
liabifity insurance with limits acceptable to the Township,
naming the Township as an additional insured. All
insurance policies shall be issued by an insurer
registered/licensed in Michigan and with an A.M, Best
Rating acceptable to the Township. No pelicy of such
insurance shall be cancelled or permitted to lapse without
30 days advance written notice to the Township and

without securing simiiar coverape.

Grant the Township authority, at its sole discretion, to
require that the community sewer system be abandoned and
all properties in the development be connected to any
publicly-owned community sewer system which thay be
constructed in the future.

Include a statement acknowledging that the Township shall
have the option to purchase for the sum of $1.00 (I}
marketsble title to any lands required to be titled in the
name of the Township by govemmental or regulatory
requirements, or {2} easements reasonably deemed by the
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Township to be necessary in conjunction with the
Township's assumption of responsihility for the community
sewer system or future publicly-owner community sewer

system.

Include & statement acknowledging and acceptance of the
special assessment district to be established as described

helow.

Grant the Township the night, but not the obligation, to
require the development to connect to & public sanitary
sewer system, if available, or to take over ownership and
operation of the CWUS in the event that the CWUS Owner
(i} becomes insclvent or goes into banloupicy or
receivership, (ii) fails to establish and maintain the required
operating, maintenance, and capital reserves required by
this Ordinance within 6 months after written notice from
the Township that the reserves do not meet Ordinance
requireraents, (i} is unable, unwilling or fails for any
reason to operate the CWUS in full compliance with
Applicable Sewer Laws where fallure to meet such
requircments it 6 successive months or in more than 8
months in a 12-month period shall be conclusively
deterrnined to be an inability to comply with Applicable
Sewtr Laws. In the event that the Township assumes
own aship of the CWUS, the Township shall bold and
opeate the CWUS for the benefit of the Association and
Reidential Owners. The Township may transfer the
foo-lities, assets, and reserves of the CWUS t¢ a new
C'WUS Owner on the condition that such facilities, assets,
o reserves be used solely for providing sewer services to
the Residential Owners.

Grant the Township the night to inspect any part of the
gommunity wastewater utility system for compliance with
the Development Apgreement and afl Applicable Sewer
Laws.

Include a statement consenting to personal jerisdiction and
venue in Washtenaw County or U.S. District Court for the
Eastern District of Michigan, agreeing that money damages
cannot make the Township whole for damages arising out
of the breach of the Development Agreement, and agreeing
to imjunctive remedies in any action brought by the
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Township to enforce the Development Agreement or
enforce compliance with Applicable Sewer Laws,

A disclosure statement that inciudes the provisions of Section
32.C3 m a foom approved by the Township Attorney. This
disclosure statement shall be included in the master deed and
bylaws of a condominium project. In other development projects
is shall be a restriction and covenant in recordable form that runs
with the land. In all cases the statcment shall be delivered to the
prospective purchaser prior to execution of a purchase agreement
for any property proposed to be serviced by a community
wastewater ntility system

A permenent and irrevocable easement, in recordable form by the
applicant, owner and/or association to the Township and its
employees, agents, and assigns authorizing them to enter on the
property upon which the system is located for the purpose of
inspections. The property on which the system is located shall be
maintzined so it is accessible at all times, prohibiting any
structures or landscaping within such area that would unreasonably
interfere with such access.

An escrow agreement that is required to be established pursuant to
provisions in the development documents and finded by user fees
and assessments to owners within the development for the purpose
of perpetually funding an operation and maintenance reserve fund
for the CWV5. The escrow agreement shall be submitted to the
Township for review and approval prior to issuance of the CWUS
Permit. The escrow agreement shall provide that in the event of
non-performance by the CWUS Owner or Operator of proper
tnaintenance and operation of the CWUS, the Association or the
residential owners shall have the right and obligation to draw on
such escrow reserve fund for the purpose of undertaking proper
maintenance, inspection, operation and replacement of the CWUS,
and payment cf fees, costs and expenses of same.

A copy of the Articles of Incorporation and Bylaws of the
Association and a copy of the form of the restrictive covenant/deed
restrictions/or master deed impesing upon residential owners the
obligation to pay for all capital and operating costs and reserves
associated with the commumiy wastewater utility systems.
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8. Evidence satisfactory to the Township Board that the CWUS
Operator employs one or more individuals who have all
qualifications and certifications required under Applicable Sewer
Laws to operate the system.

Each community wastewater utility system shall be a general commen
element of a condominium in which it is located, or part of commen areas
of any other Development. The system shall be inspected, monitored,
operated, maintained, repaired and replaced by the CWUS Owner or
Association with the right of the CWUS Owner or Association to assess
the Residential Owners for all such costs.

Each CWUS Owner shall maintain a reserve sufficient for five (5) years of
monitoring, inspection, operation, maintenance, and repair of the system
and an adeguate equipment replacement reserve sufficient to fund
replacement of the CWUS and equipment after the end of its anticipated
useful life. The amounts for the replacements reserve should be provided
by the system design engineer and reviewed by the Township Engineer.

No building permit shall be used for any structure or development
proposed to be serviced by a community sewer system until the Township
Beard has approved such system in accordance with terms and provisicn

of this Ordinance.

Anything in this Ordinan-e to contrary notwithstanding, the Township
shall not be respunsible ar obligated to perform any needed or desired
repairs, maintenance, impirovement, and/or replacement of the system or

any portion thereof,

The operator and/or rssociation shall furnish periodic operating and
maintenance reports in acceniance with the maintsnance requirements and
schedule. Any such re quirsments shall be made a part of the Development
documents.

After the Township”:. approval, tlie Disclosure documents referenced in
section 3.2.C.4 and I evelopment A greement referenced in section 3.2.C.3
shall be recorded a'. the office ot the Washtenaw County Register of
Deeds. After approval by the Township, the Disclosure Documents, ag
they pertain to the r.ystem, shall not e changed without Township Board
approval. The doc iments shall display Janguage to that effect.

Prior to recording the Development Docuiments and sale of any unit, lot ot
parcel served by 11 community wastewacr utility system, applicant and
owner shall establish a special assessment listrict for the development, the
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purpose of which shall be to provide for assessment of the units, lots or
parcels in each deveiopment by the Township for the costs of inspection,
monitoring, maintenance, repair, operation or replacement of the
comnunity wastewater utility system in the event the association fails to
properly perform such work or in the event the Township takes control of

the community wastewater utility system.

K. The association, individual owners and/or users of the system shall be
jointly and severally responsible for ali costs involved in the installation,
operation, maintenance, repair, replacement and liahility associated with
the systern. The Township may, at its option, elect to collect all costs it
may incur in comnection with the system pursuant to the other provisions
of this Ordinance, or by direct court action against the association, owners,
and/or users of the system.

SECTION IV - FEES, PENALTIES AND ENFORCEMENT

Section 4.1 ~ Fees

Applications for community wastewater utility systems approval under this Ordinance
shall be accompanied by a non-refandable administrative application fee in an amount
specified from time to time by resolution of the Township Board, In addition, an
applicant shall pay an additional escrow fee in an amount determined by resoclution, of the
Township Board for the estimated cost of outside consultant(s) who may be retained by
the Township in connection with the review of the application, In the event the cost of
the services of the consultant(s) is less than the escrow fee, the applicant shall be
refunded the balance. In the event the cost of the services of the consnltant(s) exceeds the
amonnt of the escrow fee, the applicant shall pay the deficiency to the Township prior to
the issuance of a permit. A denial of an application for a permit shall not affect the
applicant's obligation to pay the escrow fee provided for in this Section.

Section 4,2 - Penalties and Enforcement

A.  Enforcement, The Enforcement Officer or histher agent, officer or
employee shall have authority under this Ordinance to enter upon
privately-cwned land for the purpose of performing the Township's duties
under this Ordinance and may take or cause to be made such
examinations, surveys or samplings as are deemed necessary,

B. Civil remedies. The provisions of this division shall be enforceable

through any and all remedies at law or in equity in any court of competent
jurisdiction. Any violation of this Ordinance is deemed to be a nuisance

per se.
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Penalties. In addition to the rights and remedies hercin provided to
the Township, and except as set forth in Section 4.2.B.3 below, a
violation of this Ordinance shall be a civil infraction and subject to

the following fines:

a. Firat violation of this Ordinance within any 36 month
period: minimum fine $50; maximum fine $500.00.

h. Second violation of this Ordinance within any 36 month
period: minimum fine of $150; maximum fine $1,000.00.

c. Third violation of this Ordinance within any 36 month
petiod: minimum fine of $250; maximum fine $2,500.00.

d. Fourth or subsequent violaticn of this Ordinance within
any 36 month period: minimum fine 3400; maximum fine

$5,0:0.00,

Injunction. Any activity conducted in violation of this Section is
declared t; be a nuisance per se, and the Township may commence
a civil sait in any court of competent jurisdiction for an order
ahating or enjoining the violation, and/or requiring restoration of
the p.operty as nearly as possible to its condition before the

violation.

Stop-Work Order. The Township may also issue a stop-work
order or withhold issuance of a Certificate of Occupancy, permits
or inspection unti! the provisions of this Ordinance, including any
conditions attached to a permit, have been fully met. Falure to
obey a stop-work order shall constitute a violation of this

Ordinance.

Appearance Tickets, In all arrests and prosecutions for viclation of
this Ordinance, appearance tickets and the appropriate procedures
set forth in Act 147, Michigan Public Acts of 1568, as amended,
may be used.

Criminal remedies. Any person convicted of a viclation of this
Ordinance, or any person who knowingly makes any false statements,
representations or certifications in any application, records, report, plan or
other document, filed or required to be maintained pursuant to this
Ordinance, shall, upon conviction be punished by a fine of not more than
$500.00 or imprisonment in the county fail for a period of time not to
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exceed 90 days, or both such fine and imprisonment, in the discretion of
the court, together with costs of prosecution,

SECTION V- QRDINANCE CONFLICT

Nothing in this Ordinance shall be interpreted to conflict with present or future state
statutes in the same subject matter; conflicting provisions of this Ordinance shall be
abrogated to, but only to, the extent of the conflict,. Moreover, the provisions of this
Ordinance shall be construed, if possible, to be consistent with relevant state regulations
and statutes. If any part of this Ordinance is found to be invalid or unconstitutional by
any court of competent jurisdiction, such portion shall be deemed 2 separate, distinct and
independent provision, Such holding shall not affect the validity of the remaining
portions thereof, and the remainder of the Ordinance shall remain in force. Rights and
duties which have matured, penalties which have been incurred, proceedings which have
begun and prosecutions for violations of law occurring before the effective date of this

Ordinance are not affected or abated by this Ordinance.

SECTION VI - EFFECTIVE DATE

This Ordinance shall take full force and effect upon _pecember 7 2006 following
final publication of said ordinance.

SECTION VII - CERTIFICATION

I, Arlene Bareis, Clerk of the Township of Litna, do hereby certify that the foregoing is a
true and correct copy of an ordinance adopted by the Lima Township Board &t a regular

meeting on _November 11 , 2006,

/e 4
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